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Malaise, Gordon

From: Moore, Kevin E - GOT [Kevin Moore@wisconsin.gov)
Sent:  Monday, November 29, 2010 1:37 PM

To: Malaise, Gordon

Cc: Champagne, Rick

Subject: Drafting Request 1 of 4

Food Afternoon Gordon-

There are a number of provisions related to administrative rules that we would like
drafted. This is one of four. There may be more coming laster today.

The Governor-Elect would like the following provisions drafted as a bill:
Item #1: Agency Rulemaking Clarification

Statutory Language

227.11 of the statutes is amended to read:

227.11 Extent to which chapter confers rule-making authority.

(2) Rule-making authority is expressly conferred as follows:

(a) Each agency may promulgate rules interpreting the provisions of any statute
enforced or

administered by it, if the agency considers it necessary to effectuate the purpose of
the statute,

but a rule is not valid if it exceeds the bounds of the correct interpretation.

1. A statutory provision describing an agency’s declaration of statement , statement
of

purpose, or statement of policy does not grant the agency broad regulatory authority
to

promulgate a rule beyond the rule-making authority expressly conferred by the
legislature.

2. A statutory provision describing an agency’s general duties or general powers does
not grant the agency broad regulatory authority to promulgate a rule beyond the rule-
making ‘

authority expressly conferred by the legislature.

3. If the legislature enacts statutory language that contains specific regulatory
standards

or thresholds, an agency does not have the authority to promulgate, enforce, or
administer a rule

that is more restrictive than the statutory language.

12/1/2010




Kevin Moore

Policy Director

Office of Governor-Elect Scott Walker
608-261-9184
kevin.moore@wisconsin.gov
www.walkertransition.wi.gov

12/1/2010
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AN AcT ...; relating to: the authority of a state agency to promulgate rules

interpreting the provisions of a statute enforced or administered by the agency.\/

Analysis by the Legislative Reference Bureau

Under current law, a state agency (agency) may promulgate rules interpreting
the provisions of any statute enforced or administered by the ggency, if the agency
considers it necessary to effectuate the purpose of the statute, eyept that a rule is
not valid if the rule exceeds the bounds of correct interpretation®

This bill provides that all of the following apply to the promulgation of a rule
interpreting the provisions of a statute enforced or administered by an agency:

1. A statutory or nonstatutory provision containing a statement or declaration
of legislative intent, purpose, findings, or policy does not confer rule-making
authority on the agency or augment the agency’s rule-making authority beyond the
rule-making authority that is expressly conferred on the agency by the Iegislature.‘/

2. A statutory provision describing the agency’s general powers or duties does
not confer rule-making authority on the agency or augment the agency’s
rule-making authority beyond the rule-making authority that is expressly
conferred on the agency by the legislature?/

3. A statutory provision containing a specific standard, requirement, or
threshold does not confer on the agency the authority to promulgate, enforce, or
administer a rule that contains a standard, requirement, or threshold that is more
restrictive than the standard, requirement, or threshold contained in the statutory
provision

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

}
LRB-0613f./(-
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SECTION 1

J
SECTION 1. 227.11(2) (a) of the statutes is renumbered 227.11 (2) (a) (intro.) and

amended to read: : \
(intre.)
227.11 (2) (a) (gach agency may promulgate rules interpreting the provisions

of any statute enforced or administered by it Lh_e_aggngy%f the agency considers it

necessary to effectuate the purpose of the statute, but a rule is not valid if it the rule

exceeds the bounds of correct interpretation‘./ All of the following apply to the

History: 1985 . 182; 1991 8. 209. J N

SECTION 2. 227.11 (2) (a) 1. to 3. of the statutes are created to read:

227.11 (2) (a) 1. A statutory or nonstatutory provision containing a statement
or declaration of legislative intent, purpose, findings, or policy does not confer
rule-making authority on the agency or augment the agency’s rule-making
authority beyond the rule-making authority that is expressly conferred on the
agency by the legislature‘./

2. A statutory provision describing the agency’s general powers or duties does
not confer rule-making authority on the agency or augment the agency’s
rule-making authority beyond the rule-making authority that is expressly
conferred on the agency by the legislature\.,

3. A statutory provision containing a specific standard, requirement, or
threshold does not confer on the agency the authority to promulgate, enforce, or
administer a rule that contains a standard, requirement, or threshold that is more
restrictive than the standard, requirement, or threshold contained in the statutory

provision.

SecTion 9358 Initial applicability; Other!
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SECTION 9355

(1) RULE-MAKING AUTHORﬁ*Y; RULES INTERPRETING STATUTES. The renumbering
and amendment of section 227.11 (2) (a;/of the statutes and the creation of section
227.11 (2) (a) 1. to 3\./of the statutes first apply to a proposed administrative rule
submitted to the legislative council staff under section 227.15 of the statutes on the
effective date of this subsection’

(END)
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Malaise, Gordon

From: Steinmetz, Jana D - DOA [Jana. Steinmetz@Wisconsin.gov]
Sent:  Monday, December 20, 2010 7:41 AM

To: Malaise, Gordon

Subject: drafting

Gofdon,

Please add the following language to the rule authority legislation (LRB

0613): o T
C

[<N (v\\.L \V,,& (\(\_.
of the statuté&s is created to read: (j’R;> <a;‘“!>> N
SOE et N fﬁ Gy |

gency may 1mplement or enforce\a

has been promulgated in

1nclud1ng condltlons for permlt approvals, unless i
accordance with this subchapter.

Please call with any questions.

Thanks,
Jana

12/20/2010
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AN ACT to renumber and amend 227.11 (2) (a); and to create 227.11 (2) (a) 1.

to 3./of the statutes; relating to: the authority of a state agency to promulgate
rules interpreting the provisions of a statute enforced or administered by the

agen

Analysis by the Legislative Reference Bureau

Under current law, a state agency (agency) may promulgate rules interpreting
the provisions of any statute enforced or administered by the agency, if the agency
considers it necessary to effectuate the purpose of the statute, except that a rule is
not valid if the rule exceeds the bounds of correct interpretation.

This bill provides that all of the following apply to the promulgation of a rule
interpreting the provisions of a statute enforced or administered by an agency:

1. A statutory or nonstatutory provision containing a statement or declaration
of legislative intent, purpose, findings, or policy does not confer rule-making
authority on the agency or augment the agency’s rule-making authority beyond the
rule-making authority that is expressly conferred on the agency by the legislature.

2. A statutory provision describing the agency’s general powers or duties does
not confer rule-making authority on the agency or augment the agency’s
rule-making authority beyond the rule-making authority that is expressly
conferred on the agency by the legislature.

3. A statutory provision containing a specific standard, requirement, or
threshold does not confer on the agency the authority to promulgate, enforce, or
administer a rule that contains a standard, requirement, or threshold that is more
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restrictive than the standard, requirement, or threshold contained in the statutory. m.\w},

rovision.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 227.11 (2) (a) of the statutes is renumbered 227.11 (2)(a) (intro.) and

amended to read:
227.11 (2) (a) (intro.) Each agency may promulgate rules interpreting the

provisions of any statute enforced or administered by it the agency, if the agency

considers it necessary to effectuate the purpose of the statute, but a rule is not valid
if i the rule exceeds the bounds of correct interpretation. All of the following apply

SECTION 2. 227.11 (2) (a) 1. to 3. of the statutes are created to read:

227.11 (2) (a) 1. A statutory or nonstatutory provision containing a statement
or declaration of legislative intent, purpose, findings, or policy does not confer
rule-making authority on the agency or augment the agency’s rule-making
authority beyond the rule-making authority that is expressly conferred on the
agency by the legislature.

2. A statutory provision describing the agency’s general powers or duties does
not confer rule-making authority on the agency or augment the agency’s
rule-making authority beyond the rule-making authority that is expressly
conferred on the agency by the legislature.

3. A statutory provision containing a specific standard, requirement, or
threshold does not confer on the agency the authority to promulgate, enforce, or

administer a rule that contains a standard, requirement, or threshold that is more

| LRV <,
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restrictive than the standard, requirement, or threshold contained in the statutory
provision.

SEcTION 9355. Initial applicability; Other.

(1) RULE-MAKING AUTHORITY; RULES INTERPRETING STATUTES. The renumbering
and amendment of section 227.11 (2) (a) of the statutes and the creation of section
227.11 (2) (a) 1. to 3. of the statutes first apply to a proposed administrative rule
submitted to the legislative council staff under section 227.15 of the statutes on the
effective date of this subsection.

(END)

D -note
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DRAFTER’S NOTE LRB-0613/2dn
FROM THE GMM:nwnjf
LEGISLATIVE REFERENCE BUREAU

December 20, 2010

Jana:

Regulations, standards, statements of policy, and general orders all come within the
definition of “rule” in s. 227.01 (13). Similarly, permit comes within the definition of
“license” in s. 227.01 (5). Accordingly, this redraft uses the deﬁned terms “rule” and
“license” in s. 227.10 (2m), as created by the redraft.

Gordon M. Malaise

Senior Legislative Attorney

Phone: (608) 266-9738

E-mail: gordon.malaise@legis.wisconsin.gov
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Malaise, Gordon

From: Steinmetz, Jana D - DOA [Jana.Steinmetz@Wisconsin.gov]
Sent:  Monday, December 20, 2010 8:18 PM

To: Malaise, Gordon
Subject: LRB 0613/2
Gordon,

Here is the language they would like drafted on this bill.

227.10 (2m) No agency may implement or enforce any standard, requirement or threshold as a condition
or term of a license unless it is explicitly required by statute or rule duly promulgated under this chapter.

Please let me know if you have any questions or concerns.

Thanks,
Jana

12/21/2010
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1 AN ACT 1o r&%\er and amend 227.11 (2) (a); and o create 22'%10 (2m) and

2 227.11(2)(a) 1. to 3. of the statutes; relating to: the authority of a state agency

3 to promulgate rules interpreting the provisions of a statute enforced or
@ administered by the agency and to implement or enfore

5 the state agency.

Analysis by the Legislative Reference Bureau

Under current law, a state agency (agency) may promulgate rules interpreting
the provisions of any statute enforced or administered by the agency, if the agency
considers it necessary to effectuate the purpose of the statute, except that a rule is
not valid if the rule exceeds the bounds of correct interpretation.

This bill provides that all of the following apply to the promulgation of a rule
interpreting the provisions of a statute enforced or administered by an agency:

1. A statutory or nonstatutory provision containing a statement or declaration
of legislative intent, purpose, findings, or policy does not confer rule-making
authority on the agency or augment the agency’s rule-making authority beyond the
rule-making authority that is expressly conferred on the agency by the legislature.

2. A statutory provision describing the agency’s general powers or duties does
not confer rule-making authority on the agency or augment the agency’s
rule-making authority beyond the rule-making authority that is expressly
conferred on the agency by the legislature.

3. A statutory provision containing a specific standard, requirement, or
threshold does not confer on the agency the authority to promulgate, enforce, or
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227.10 (2m) No agency may implement or enforce oA

ghas been promulgated

in accordance with this subchapter.‘/

SECTION 2. 227.11(2) (a) of the statutes is renumbered 227.11 (2) (a) (intro.) and
amended to read:
227.11 (2) (a) (intro.) Each >agency may promulgate rules interpreting the

provisions of any statute enforced or administered by it the agency, if the agency

considers it necessary to effectuate the purpose of the statute, but a rule is not valid
if # the rule exceeds the bounds of correct interpretation. All of the following apply

SEcTION 3. 227.11 (2) (a) 1. to 3. of the statutes are created to read:

227.11 (2) (a) 1. A statutory or nonstatutory provision containing a statement
or declaration of legislative intent, purpose, findings, or policy does not confer
rule-making authority on the agency or augment the agency’s rule-making
authority beyond the rule-making authority that is expressly conferred on the

agency by the legislature.
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BILL SECTION 3

2. A statutory provision describing the agency’s general powers or duties does
not confer rule-making authority on the agency or augment the agency’s
rule-making authority beyond the rule-making authority that is expressly
conferred on the agency by the legislature.

3. A statutory provision containing a specific standard, requirement, or
threshold does not confer on the agency the authority to promulgate, enforce, or
administer a rule that contains a standard, requirement, or threshold that is more
restrictive than the standard, requirement, or threshold contained in the statutory
provision.

SECTION 9355. Initial applicability; Other.

(1) RULE-MAKING AUTHORITY; RULES INTERPRETING STATUTES. The renumberihg
and amendment of section 227.11 (2) (a) of the statutes and the creation of section
227.11 (2) (a) 1. to 3. of the statutes first apply to a proposed administrative rule
submitted to the legislative council staff under section 227.15 of the statutes on the
effective date of this subsection.

(END)
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DRAFTER'S NOTE LRB-0613/3dn
FROM THE GMM:nwn:rs
LEGISLATIVE REFERENCE BUREAU

December 21, 2010

Jana:

Statutes are not always mandatory, i.e. “shall”; often as not they are permissive, i.e.,
“may.” Accordingly, this redraft prohibits implementation or enforcement of a
standard, etc., unless expressly required or permitted by statute or rule.

Gordon M. Malaise

Senior Legislative Attorney

Phone: (608) 266-9738

E-mail: gordon.malaise@legis.wisconsin.gov
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AN ACT to renumber and amend 227.11 (2) (a); and to create 227.10 (2m) and
227.11(2) (a) 1. to 3. of the statutes; relating to: the authority of a state agency
to promulgate rules interpreting the provisions of a statute enforced or
administered by the agency and to implement or enforce any standard,
requirement, or threshold as a term or condition of a license issued by the state

agency.

Analysis by the Legislative Reference Bureau

Under current law, a state agency (agency) may promulgate rules interpreting
the provisions of any statute enforced or administered by the agency, if the agency
considers it necessary to effectuate the purpose of the statute, except that a rule is
not valid if the rule exceeds the bounds of correct interpretation.

This bill provides that all of the following apply to the promulgation of a rule
interpreting the provisions of a statute enforced or administered by an agency:

1. A statutory or nonstatutory provision containing a statement or declaration
of legislative intent, purpose, findings, or policy does not confer rule-making
authority on the agency or augment the agency’s rule-making authority beyond the
rule-making authority that is expressly conferred on the agency by the legislature.

2. A statutory provision describing the agency’s general powers or duties does
not confer rule-making authority on the agency or augment the agency’s
rule-making authority beyond the rule-making authority that is expressly
conferred on the agency by the legislature.
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3. A statutory provision containing a specific standard, requirement, or
threshold does not confer on the agency the authority to promulgate, enforce, or
administer a rule that contains a standard, requirement, or threshold that is more
restrictive than the standard, requirement, or threshold contained in the statutory
provision.

The bill also prohibits an agency from implementing or enforcing any standard,
requirement, or threshold as a term or condition of any license issued by the agency
unless such implementation or enforcement is expressly required or permitted by
statute or by a rule that has been promulgated in accordance with statutory
rule-making procedures.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 227.10 (2m) of the statutes is created to read:

227.10 (2m) No agency may implement or enforce any standard, requirement,
or threshold as a term or condition of any license issued by the agency unless such
implementation or enforcement is expressly required or permitted by statute or by
a rule that has been promulgated in accordance with this subchapter.

SECTION 2. 227.11 (2) (a) of the statutes is renumbered 227.11 (2) (a) (intro.) and
amended to read:

227.11 (2) (a) (intro.) Each agency may promulgate rules interpreting the
provisions of any statute enforced or administered by it the agency, if the agency

considers it necessary to effectuate the purpose of the statute, but a rule is not valid

if it the rule exceeds the bounds of correct interpretation. 9! ly

SECTION 8. 227.11 (2) (a) 1. to 3. of the statutes are created to read:
227.11 (2) (a) 1. A statutory or nonstatutory provision containing a statement
or declaration of legislative intent, purpose, findings, or policy does not confer

rule-making authority on the agency or augment the agency's rule-making




(=2 T N T )

10
11
12
13
14
15
16
17
18

2011 - 2012 Legislature -3- G o61813
JE&IZJOII Spec. Sess. SECTION 3

authority beyond the rule-making authority that is expressly conferred on the
agency by the legislature.

2. A statutory provision describing the agency'’s general powers or duties does
not confer rule-making authority on the agency or augment the agency’s
rule-making authority beyond the rule-making authority that is expressly
conferred on the agency by the legislature.

3. A statutory provision containing a specific standard, requirement, or
threshold does not confer on the agency the authority to promulgate, enforce, or
administer a rule that contains a standard, requirement, or threshold that is more
restrictive than the standard, requirement, or threshold contained in the statutory
provision. v

SECTION 9355. Initial applicability; Other.

(1) RULE-MAKING AUTHORITY; RULES INTERPRETING STATUTES. The renumbering
and amendment of section 227.11 (2) (a) of the statutes and the creation of section
227.11 (2) (a) 1. to 3. of the statutes first apply to a proposed administrative rule
submitted to the legislative council staff under section 227.15 of the statutes on the
effective date of this subsection. |

(END)




